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COUNSEL

March 13, 2020

HAND DELIVERY

The Honorable kaika Anderson, Chair
and Members

Honolulu City Council

530 S. King Street, Room 202

Honolulu, Hawaii 96813

Dear Chair Anderson and Councilmembers:

Re: Bill No. 58 (2019) — Unilateral Agreement and Declaration for Conditional
Zoning (Haleiwa Zone Change — 2019/Z-3)

This letter is to advise you that the above-referenced Unilateral Agreement and
Declaration for Conditional Zoning (hereinafter called the “Unilateral Agreement,” a copy
of which is attached) has been recorded in the Bureau of Conveyances of the State of
Hawaii as Document No. A-73671166.

The recordation is required by Section 21-2.80, Revised Ordinances of Honolulu
1990, as amended (“ROH"). We have reviewed the property description and data
attached to the Unilateral Agreement and conclude that the Unilateral Agreement has
been appropriately recorded in the Bureau of Conveyances, that the Unilateral
Agreement describes the affected property, and that the required signatures are
present.
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In view of the above, we conclude that the Unilateral Agreement has been
appropriately recorded as required by Section 21-2.80, ROH, and the Council may
consider further action on Bill 58 (2019}, as it deems appropriate.

Very truly yours,

MOLLY A.’Z STEBBINS

Deputy Corporation Counsel
APPROVED:

P Ll

PAUL S. AOKI
Acting Corporation Counsel

MAS:et

Attach.

20-01486/880807



| hereby certify that this is
a true copy from the records
of the Bureau of Conveyonces,

gistrar of Conveyances

Assistant Registrar, Land Court 1o/ LESLIET. KOBATA
Stote of Howaii REGISTRAR
1 " (ct
B - 33473881 ‘
LAND COURT SYSTEM REGULAR SYSTEM

.\
STATE OF HAWAII
BUREAU OF CONVEYANGES
RECORDED

') March 03, 2020 3:29 PM
781 Doc Nofs) A—73671166

i

CADES SCHUTTE LLP

1000 Bishop Street, Suite 1200
Honolulu, Hawaii 96813

Attn: Calvert G. Chipchase, Esq,

- AFTER RECORDATION, RETURN BY MAIL{ ) PICK-UP( X ) TO:
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UNILATERAL AGREEMENT AND DECLARATION FOR CONDITIONAL ZONING

THIS UNILATERAL AGREEMENT AND DECLARATION FOR CONDITIONAL ZONING
(hereinafter referred to as this “Unilateral Agreement” or this “Declaration™), made thisQ.nlday of
Maceh  , 2020, by HALEIWA KEM 7309 LLC, a Hawai‘i Limited Liability Company, whose
addvess is 59-134 Paumalu Place, Hale*iwa, Hawai‘i 96712 (hereinafter referred to as the *Declarant™).

WITNESSETH:

WHEREAS, the Declarant is the owner in fee simple of that certain parcel of land situated in
Hale‘iwa, O‘ahu, consisting of approximately 23,137 square feet, described as Tax Map Key No. (1) 6-2-
007: 016, and more particularly described in Exhibit A attached hereto and made a part hereof (the
“Land™), and desires to make the Land subject to this Unilatera) Agreement; and

WHEREAS, the City Council (the “Council”) of the City and County of Honolulu (the “City”),
pursuant to the provisions of the Land Use Ordinance (“LUQ™), Revised Ordinances of Honolulu 1990
(“ROH") Section 21-2.80, as amended, relating to conditional zoning, is considering a change in zoning
under the LUO of a 13,137-square foot portion of the Land, more particularly described in Exhibit B
attached hereto and incorporated herein, from the R-5 Residential District to the B-1 Neighborhood
Business District (the “zone change™); and

WHEREAS, no construction or development is proposed as a part of the requested zone change;
and

WHEREAS, the portion of the Land subject to the zone change, consisting of 13,137 square feet,
is depicted as the cross-hatched area designated as the proposed zone change area on the portion of
Zoning Map No. 17, attached hereto as Exhibit C and made a part hereof (the “zone change area™); and

WHEREAS, the Declarant is also the owner in fee simple of a parcel of land adjacent to the Land,
consisting of approximately 20,154 square feet, described as Tax Map Key No. (1) 6-2-007: 017, and
zoned B-1 Neighborhood Business District; and

WHEREAS, a public hearing regarding the change in zoning, Bill 58 (2019), was held by the
Council on February 19, 2020; and

WHEREAS, the Council recommended by its Zoning, Planning, and Housing Committee Report
No. 98 (2020) that the said zone change be approved, subject to the following conditions contained in this
Declaration to be made pursuant to the provisions of ROH section 21-2.80, as amended, relating to
conditional zoning, and to become effective on the effective date of the zoning ordinance approving the
change of zoning (the “Rezoning Ordinance™).



NOW THEREFORE, The Declarant hereby covenants and declares as follows:

ompliance with Conditional Use Permit No. 2016/CUP-6, Within 180 days after enactment of
the Rezoning Ordinance, the Declarant shall provide to the Department of Planning and
Permitting (“DPP™) a copy of the Joint Development Agreement recorded with the State of
Hawaii Bureau of Conveyances, pursuant to that certain conditional use permit minor (DPP File
No. 2016/CUP-6), which permitted the joint development of two parcels identified as Tax Map
Key Nos. 6-2.007:016 and 6-2-007:017.

ompliance with applicable development standards. Within 180 days after enactment of the
Rezoning Ordinance, the Declarant shall provide to the DPP for review and approval a site plan
and elevations for the storage shed and carport located within the zone change area, showing
compliance with the applicable development standards, including but not limited to yard setbacks,
transitional height setbacks, and screening requirements under the LUOQ.

Transportation. Prior to the submittal of a building permit application for any change in existing
fand use or new development within the zone change area, the Declarant shall consult with the
State of Hawait Department of Transportation (“HDOT") as to whether an update to the Traffic
Assessment Report (“TAR") dated March 12, 2019 is required. 1f required, the Declarant shall
submit to the HDOT for its review and acceptance, an updated TAR that more accurately reflects
traffic volumes based on the proposed change in existing land use or new development, and
evaluates whether the change in the existing land use or new development is consistent with the
conclusions made by the initial TAR. The Declarant shall submit to the DPP as a part of any
building permit application for the zone change area, documentation of the Declarant's
consultation with the HDOT, and if an updated TAR is required, docwmentation of the HDOT's
review and acceptance of the updated TAR.

Compliance with Other Governmental Requirements. The Declarant acknowledges that approval
of the zone change does not constitute compliance with LUO or other governmental
requirements, They are subject to separate review and approval. The Declarant shail be
responsible for ensuring that any future development of the Land complies with all applicable
LUO and other governmental provisions and requirements.

Annual Repoits. On an annual basis, the Declarant shall submit a written status report to the DPP
documenting its satisfaction of, or describing its progress toward complying with each condition
of approval for this zone change. The status report shall be submitted to the DPP by December
31 of each year until such time as the DPP has determined that all conditions of approval have
been satisfied.

Noncompliance with Conditions. In the event of noncompliance with any of the conditions set
forth herein, the Director of Planning and Permitting shall inform the City Council and may seek
civil enforcement or take appropriate action to terminate or stop any future development of the
Land until applicable conditions are met, including but not limited withholding issuance of any
permits related to the future development of the Land. Noncompliance also may be grounds for



the enactment of ordinances making further zone changes, including revocation of the underlying
zoning, upon initiation by the proper parties in accordance with the Revised City Charter.

NOW THEREFORE, Declarant hereby makes the following additional Declarations:

As used herein, references to a specific City department or agency shall be deemed to include a
reference to any successor department or agency.

That the conditions imposed herein are reasonably conceived to fulfill public service demands
created by the requested change in zoning and are rationally related to the objective of preserving the
public health, safety, and general welfare and the further implementation of the General Plan of the City
and County of Honolulu,

That any development of the zone change area shall conform to the aforesaid conditions with the
understanding that, at the request of the Declarant and upon the satisfaction of the conditions set forth in
this Unilateral Agreement, the Department of Planning and Permitting may fully or partially release, as
applicable, any of the foregoing conditions that have been fulfilled,

That if there are any conflicts between this Unilateral Agreement and any previous unilateral
agreement(s) applicable to the zone change area, the terms and conditions of this Unilateral Agreement

shall apply.

AND IT [S EXPRESSLY UNDERSTOOD AND AGREED that the conditions imposed in this
Declaration shall run with the Land and shall bind and constitute notice to all the parties hereto and
subsequent lessees, grantees, assignees, mortgagees, lienors, successors, and any other persons who have
or claim to have an interest in the Land, and the City and County of Honolulu shall have the right to
enforce this Declaration by rezoning, appropriate action at law or suit in equity against all such persons,
provided that the Declarant or its successors and assigns may file a petition with the Department of
Planning and Permitting for amendment or removal of any conditions or termination of this Declaration,
such petition lo be processed in the same manner as petitions for zone changes.



IN WITNESS WHEREOF, Haleiwa 7309 KEM, LLC has executed this Unilateral Agreement
and Declaration for Conditional Zoning on the day and year first written above.

DECLARANT:

HALEIWA KEM 7309 LLC,

a Hawai'i limited liability company

Name; Edmont P. D’ Ascoli
[ts: Manager



STATE OF HAWAII

)
) SS:
CITY AND COUNTY OF HONOLULU )

On this 24V day of _ MAMEH , 2020 before me personally appeared EDMONT
P. D'ASCOLI, to me personally known, who, being by me duly sworn or affirmed, did say that such
person executed the foregoing instrument as the free act and deed of such person, and if applicable in the

capacity shown, having been duly authorized to execute such instrument in such capacity.

Signature: Q/M’“/ \Jl/Vhr\q

Name: Cetirorine Viliegas

Notary Public, State of Hawaii

SININEONES oo @ (7 [0
/,,gFHA ?\*\\\\* My commission expires: [

(Official Starg'81'881)

NOTARY CERTIFICATION STATEMENT

Document Identification or Description:
Unilateral Agreement And Declaration for Conditional Zoning

, 3 SWERINE
Doc. Date: _ U edndt oo §0§.‘“5 lz,(( //”’«,
No. of Pages: |/ Jurisdiction: First Circuit SSNOp, “eaZ
. . . . St 9 Qﬁ- 10 =
(in which notarial act is performed) =44 ‘O Aog* P =
U Vwry MAR - 20000 %% %2uc iy §
Signature of Notary Date‘ ofN_otarizalion and "/,,0 ®) FHA‘N p.\\\ \\\\\‘
Certification Statement ’fu,-m"m““\\\
Cotarine Vittlegas

(Official Stamp or Seal)

Printed Name of Notary
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EXHIBIT A

All of that certain piece or parcel of land situate at Paalaa, Waialua, City and County of Honoluly,
State of Hawaii, described as follows:

Being all of Royal Patent 906, Land Commission Award 2939, Apana 2 to Kahoohalahala, more
particularly described as follows:

Beginning at the South corner of this parce] of larnd, being also the common corner of Royal Patent
883, Land Commission Award 2687, Apana 1 to Leleahina; Royal Patent 903, Land Commission
Award 2859-B, Apana 2 to Kaluhia; Royal Patent 883, Land Commission Award 2687, Apana 2 to
Leleahina, and Royal Patent 1479, Land Commission Award 7342, Apana 12 to Kuokoa, the
coordinates of said point of beginning referred to Govermment Survey Triangulation Station
"O'REILLY" being 7,406.90 feet North and 12,506.99 feet West and thence running by azimuths
measured clockwise from true South and thus bounded and described per survey of Walter P.
Thompson, Registered Surveyor, dated January 28, 1964, as follows:

1. 193° 04" 105.60 feetalongR. P. 1479, L. C. Aw. 7342, Ap. 12 to Kuokoa;

2, 174* ¢ 27456 feect along R. P. 1479, L. C. Aw. 7342, Ap. 12 to Kuokoa;

3. 241° 49’ 5148 feetalongR.P. 1479, L. C. Aw. 7342, Ap. 12 to Kuokoa;

4, 347° 08 79.28 feetalongR. P. 895, L. C. Aw. 2920, Ap. 2 10 Hika;

5. 349 347 83.82 feetalongR. P. 883, L. C. Aw. 2687, Ap. 2 to Leleahina;

6. 297° g 13.20 fectalongR. P. 883, L. C. Aw. 2687, Ap. 2 to Leleahina;

7. 349° 39 124.08 feetalongR. P. 883, L. C. Aw. 2687, Ap. 2 10 Leleahina;

8. 7N1° o4 39.60 feetalong R. P. 883,L.C. Aw. 2687, Ap. 2 to Leleahina;

9. 23° 34’ 57.42 feetalong R. P. 883, L. C. Aw. 2687, Ap. 2 10 Leleahina;

10. 46° 34 69.42 feet along R. P. 883, L. C. Aw. 2687, Ap. 2 to Leleahina to
the point of beginning and containing an 23,137 square feet,
more or less.

TOGETHER WITH all improvements located thereon, and all rights to water with respect to the
above-described property.

Being all the property described in the following:

DEED

Recorded :  February 3, 2010 in tne Bureau of Conveyances, State of Hawaii as
Document No. 2010-015716

Grantor :  TODD WHITE and MARSHA H. WHITE

ImanageDB:2268757.1



EXHIBIT A

Grantee THE TMKGRT REVOCABLE LIVING TRUST by TRUSTEES
TODD WHITE Grantor Trustee and MARSHA H. WHITE Successor
Trustes

SUBJECT, HOWEVER, to:

i. Title to all minerals and metallic mines reserved to the State of Hawaii.

2. Any rights, interests or claims which may exist or arise by reason of the facts shown on a

survey plat prepared by Erik S. Kaneshiro, Licensed Professional Land Surveyor, Certificate
Number 9826, on December 17, 2008, designated Job No. ---, as follows:

A)

B)

)

D)

E)

Chainlink fence crosses into Subject Lot from Lot B and C by as much as 0.8 feet or
a difference of 84.6 feet.

Wooden fence crosses into Subject Lot from Lot 3 by as much as 0.6 feet for a
distance of 32.8 feet.

Concrete slab crosses into Lot 2 from Subject Lot by as much as 1.5 feet for a
distance of 97.4 feet.

Hose bib crosses into Lot 2 from Subject Lot by as much as 0.8 feet.

CMU wall crosses into Parcel 21 from Subject Lot by as much as 9.0 feet for a
distance of 9.3 feet.

ImenageDB:2268757.1
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EXHIBIT B

EROFPOSED B-1 ZONING AREA
LOT 2

Being Portion of Royal Patent 906, Land Commission Award 2939, BRApana
2 to Kahoohalahala. Situate at Paalaa, Waialua, Oahu, Hawaii.

Beginning at the south corner of this parcel of land, being also
the common corner of Royal Patent 883, Land Commission Award 2687,
Apana 1 to Leleahina, Royal Patent 903, Land Commission Award 2859-R,
Apana 2 to Kaluhia, Royal Patent 883, Land Commission Award 2687,
Apana 2 to Leleahina, and Royal Patent 1479, Land Commission Award
1342, Apana 12 to Kuokoa, the coordinates of said point of beginning
referred to Government Survey Triangulation Station "O'REILLY" being
7,406.90 feet North and 12,506.99 feet West and running by azimuths
measured clockwise from true South:

1. 193° 04’ 105.60 feet along R. P. 1479, L. C. Aw. 7342,
Ap. 12 to Kuokoa;

2, 174° 34 94.94 feet along same;

3. 264" 34’ 28.94 feet along the remainder of R, P. 906,
L. C. Aw. 2939, Ap. 2 to
Kahoohalahala;

4. 182° 12’ 35.48 feet along same;

5. 260° 28/ 31.46 feet along same;

6. 297° 34r 13.20 feet along R. P. 883, L. C. Aw. 2687, Ap.
2 to Leleahina;

7. 34%° 34 124.08 feet along same;

8. 71° 04" 39.60 feet along same;

9, 23° 34 57.42 feet along same;

ATA AUSTIN, TSUTSUMI & ASSOCIATES, INC.

CIVIL ENGINEERAS » SURVEYORS

S0 SUMNER STREET, SUITE §21 1871 WILI PA LOOP, SINTE A 160 PAUAHI STREET, SUITE 207
HONOLULY, HAWALL 96317.5031 WAILUKU, MAUI. HAWAII 56793 HILD, HKAWAN 98720




EXHIBIT B

10.  46° 34 68.62 feet along same to the point of beginning
and containing an area of 13,137
square feet.

The above description is based on ground dimension. Record description
of the boundary exceeds closure by 0.8 feet.

Description Prepared By:

UCENSED AUSTIN, TSUTSUMI & ASSOCIATES, INC.
PROFESSIONAL

LAND

SUH?IEYOR / [ é. : 1 .

ERIK S. KANESHIRO
Licensed Professional Land Surveyor
Certificate No. 89826

Honolulu, Hawaii
January 30, 2019
TMK: (1) 6-2-007: POR.0O16

H

-2

AY AUSTIN, TSUTSUM & ASSOCIATES, ING.

CiviL ENGINEERS » SURVEYORS

501 SUMNER STREET, SUNTE 021 187t WILI PA LOOP. BLITE A 100 PALAHI STREET, SUITE 213
HONOLULU, HAVAT 983 1T-301 WAILUKU, MALL HAWAN 98793 HILO, HAW AL $8720
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EXHIBIT C

R-5

AG-1

JOSEPH P, Lgong HWy

From: R-5
To:” B-1
/ (30" ht. limit)

f

Legend

TMK 6-2-007: 016
Existing Zoning
with Height
s=nv=w)  Haleiwa Special
L=’ District Boundary
Proposed Zone
Change

H

:

WEED CIR
PORTION OF

ZONING MAP NO. 17
MOKULEIA - WAIALUA - HALEIWA

Land siluated approximately 450 feet northeast from the
intersaction of Kamehameha Highway and Weed Circle.

HALEIWA KEM 7309, LLC

APPLICANT:
TAX MAP KEY(S): 6-2-007: 016 (portion)
FOLDER NO.; 2019/Z-3
LAND AREA: 13,137 S.F,
PREPARED BY: DEPARTMENT OF PLANNING & PERMITTING
CITY AND COUNTY OF HONOLULU
PUBLIC HEARING: PLANNING COMMISION CITY COUNCIL
ORD. NO. 2019/2-2

EFF. DATE:



